IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.889 OF 2016

DISTRICT : MUMBAI

Dr. Azharuddin Najmuddin, )
Age 29 years, Medical Officer, Class I, ESIS Hospital, )
Near Tukdoji Statue, Somwar Peth, Nagpur )
R/0o Muneef Palace, Mohmedali Road, Mominpura, )
Nagpur )
C/o A.S. Pathan, 41/2, LIG Colony, V.B. Nagar, }
Kurla (W), Mumbai 400070 )..Applicant

Versus

1. The Commissioner/Director (Administration}, )
Employees State Insurance Scheme, )
Panchdecep Bhavan, 6t Floor, N.M. Joshi Marg, )
Lower Parel, Mumbai 400013 )

2. The State of Maharashtra, )
Through the Additional Chief Secretary, )
Public Health Department, Mantralaya, )
Mumbai 400032 }..Respondents

Shri A.V. Bandiwadekar — Advocate for the Applicant
Shri K.B. Bhise ~ Presenting Officer for the Respondents
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CORAM : Shri Justice A H. Joshi, Chairman
RESERVED ON : 11t October, 2017
PRONOUNCED ON: 26th October, 2017

ORDER

1. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant
and Shri K.B. Bhise, learned Presenting Officer for the Respondents.

2. This OA has taken up for final disposal with consent.

3. Heard both the sides.

4, Applicant herein is holding the degree of MBBS. He has applied for
appointment to the post of Medical Officer in a vacancy available for
bonded candidate i.e. a candidate who has to serve under the Government

as a condition for admission to medical education.

5. The applicant was appointed by order dated 7.9.2015. The
appointment order contains as much as 21 clauses. Clauses relevant for
the present case are clauses 2, 3, 11, 12, 15, 19 and 21. These clauses

are quoted for ready reference:

Y2 Il el frgdrdl dicgReN BRIl 3GA e FERITE, AEBI e Aar e -3t
AENT BRI FaFHUR SRt 53 SRR Al BRI 2dpdledl HYFd! saideAt ugidl
sulgud d3e ided! isl Fdeliaierd 3wt et wiipst 3uf sav 3RZARIERIER udlen fEelt

uifgal a fsag @rana wigst.

3. I A AR THAA 3G AL HIHE! QAIT & ol BBl A BRVAA
Al
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99.  duulsd 3REN GHUUS SR8 BRI,

92.  @Mial foEdlen HBNcell g5k BV dUamRS 3P JREGR Gwa JEIRT il
Al ATHIB THTA TR Al dAA AHA AAGAR A dbga eusiell Weba agptidl

ErRiad avvarsitar dafid Geid 31t -2 wolanng AgH.

99, =l 3REh feREdR e gk aidlem [ealewige fewm 38w awtid
splctlaelesal AT Bl Bictaedt gol glena Fer fagadt sudiany dyscad Jge. _edaz d
N3N HRIFT S A THAGRNA AT d ATedd? jell BIA BeAA cdiell &A1 pletiaellel
dclel 4 Hed HBUR SUAd d =e A Fad:SdiagI? Agdla, NuRT 2 2nde e . pa3iiah
3089/ 21317-3/Q/f121m-9, faiss 90.02.99Q¢ AR WAG daictn #d 4 wdlan e

3 AR AEL.

9.  3AgaArEN 3&% adim duulhd siciad gil &0 dee B . 36y Ravia
Hrctiadt got & B Aa Higat st warEett Abae srtd Aa sietadid Haed
Jaendt Aqol Terpa oA otell wAd A, Ay wiEt 3REEl erundd/dadla SR
e wicadlae] Jg uger dl Rgoiilal EHictiadl AHSTA das! pleniasll i F1E
fraadion el gl srrdara @id Ayt daafd senadia A games Eoitaa &
SUda. ehloengt uiRidadta ey leaatan deautia stenas gof @enidae Aat ysmus et

SR 1AL

R9. 30UT AT AReNGAM {FREd FBRE0A a EAen udRnewn Sael Ada s

FUFNA a3tel 312t @ QA U Ao 3EA A B ervnd Agel.”
(Quoted from Pages 18A, 1883 & 18C of OA)

6. The applicant joined the post pursuant to the order of appointment.

His appointment was due and came to an end on 6.9.2016.

7. In the background that as per the stipulation contained in the order

of appointment that the appointment has to come to an end after
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completion of 364 days 1.e. on 6/9/2016, the applicant has filed this OA

for protection of his employment.

8.

When the case was heard initially on 1t date, this Tribunal has

recorded in its order dated 6.9.2016 that the applicant wanted similar

treatment as was given to the applicants in OA No.189 of 2016 decided on

14.3.2016 on principle from the point of view of ‘bond’, though the class of

applicants therein was that of Nurses.

10.

that:

11.

This OA has been opposed by filing reply.

Main defense and the ground of objection of the respondents are

(&)

(€)

The principle and object behind appointment of “bonded
candidates” is to provide to the bonded candidates, the
opportunity to serve under the Government and discharge the

liability under the bond.

Ipso facto, by virtue of said appointment, a right of

continuation does not accrue or vest in the candidate.

In case an appointee of bonded candidate category is replaced
by another bonded candidate, this does not amount

replacement of one ‘adhoc’ by another ‘adhoc’ candidate.

The Ld. Advocate for the applicant, in addition to the judgment in

case of OA No.189 of 2016, has placed reliance on various judgments

which are seven in number. Those are as follows:



(iii)

(v)

(vi)

(vii)

S O.A. No.889 of 2016

Anil Dhage Vs. State of Maharashtra, W.P. No.1250 of 2002
decided by High Court Nagpur Bench on 13.8.2015.

S.P. Kasodekar Vs. State of Maharashtra, OA No.763 of 1903
decided on 6.2.1995 by MAT, Mumbai.

Dr. (Smt.] Vaishali Nemane Vs. State of Maharashtra, OA
No0.232 of 2011 decided on 1.4.2015 by MAT. Mumbai.

Dr. Kabeer Umakumar & Ors. Vs. State of Maharashtra, WP
N0.1440 of 2011 & Ors. decided by High Court, Bombay on
20.10.2011.

Sushil Kumar Jha V s. Union of India & Ors., AIR 1986 SC
1636.

Smt. R.S. Thakurdesal & Ors. Vs. State of Maharashtra, (A
No.1136 of 2012 decided on 22.1.2016 by MAT, Mumbai.

Dr. Vijay Kumar Patne Vs. State of Maharashtra, OA No.255
of 2016 decided on 6.3.2017 by MAT, Mumbai.

The State has placed strong reliance on unreported judgment of

Nagpur Bench, Bombay High Court in W.P. No0.4953, 4954 & 3097 of
2013 decided on 9.10.2013 Dr. Harshal Mohan Chandorilar Vs. State of
Maharashtra and others, copy whereof is annexed to State’s reply at page

No.69 to 74.

In the first case relied upon by the Ld. Advocate for the applicant

viz. Anil Dhage Vs. State of Maharashtra, the Hon’ble High Court was

examining the case of a candidate who had served for considerable long

r}
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time, much after the expiry of duration of appointment for the duration of
bond. The petitioner therein claimed continuation in the employment on
the ground of adhoc employment for long duration only on adhoc basis.
He was thereby claiming absorption or permanency and the said demand
was being denied and opposed by the State on the purported ground that
the vacancy was needed for absorption of “bonded candidates” The
question “As to whether a bonded candidate who has served for singular
spell of bond” has a right of absorption, had not fallen for consideration

hefore the Hon'ble High Court in Anil Dange’s casec.

14. Only case in which the aspect of right of bonded candidates is
considered and is ruled adverse to appointee who is a “bonded candidate”,
is done in the Writ Petition No0.4933, 4954 & 5097 of 2013 decided on
9,10.2013 Dr. Harshal Mohan Chandorilar Vs. State of Maharashtra

(supra).

15. It is a matter of fact that in the judgment of Hon’ble High Court, in
case of Anil Dhage supra, Hon'ble High Court has expressed displeasure
about opposing demand of absorption by posing the shield of bonded
candidate. Therefore, Anil Dhage’s case supra is on the point of denial of
absorption by using bonded candidates as a pawn on the chess board.
Therefore, Anil Dhage’s case is not a precedent which would govern the
issue of unfettered and absolute right of a bonded candidate to be

continued in preference to other bonded candidate.

16. Therefore by placing reliance on the precedent as emerges from the
judgment in Writ Petition No0.4953 of 2013, this Tribunal holds that
present applicant is a “bonded candidate” and he does not have a vested
right of continuation or absorption upon his completion of employment by
relying on the principles that “one adhoc candidate cannot be replaced by

another adhoc candidate™.
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17. It shall undoubtedly be arguable that a bonded candidate ought not
to be displaced solely on the ground that his termination being a “bondcd
candidate” could be detriment to the interest and need of community and
contemporary requirement of his service as a Medical Officer due 1o
absence of any bonded candidate waiting to serve or a candidate ready to

occupy the post upon due selection.

18. This Tribunal has perused all judgments relied upon by learned
Advocate for the applicant. However, in even one among those judgments
relied on by applicant, the question as to whether “A bonded candidate
has a right to be continued on the post notwithstanding with the fact that

other ‘bonded candidates’ are in waiting”, is dealt with.

19. The principles of adhocism would be alien to the principle of
providing an employment to a bonded candidate upon completion of
tenure of a candidate who was serving to complete the period of bond and
when a vacancy which has occurred, since the term of appointment of a

“bonded candidate” has come to an end.

20. The principle of adhocism which is most vicious practice followed in
many public emplovments, does not come into play in relation to
simplicitor discharge of bonded candidate upon completion of first tenure

of bond.

21. The cases of plurality of continuation of bonded candidates may
stand on a different footing and may attract an argument as was advanced

in case of Anil Dhage (supra) which is not a fact in present case.

22. The applicant’s case is a plain and simple case of single tenure bond

and it does not fit into the need of remedying mischief of a long tenure
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service being discontinued under the guise of services being temporary

rather than under the bond.

23. Hence, Original application has no merit and is dismissed. Parties
are directed to bear their own cost. Record does not show that interim
relief was granted, however in case there being any interim order, it shall

stand automatically vacated.

Sd/-

" (A.H. Joshi, J.)
Chairman
26.10.2017

Dictation taken by: S.G. Jawalkar.
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